Resolution No. 2012-11-54

RESOLUTION NO,

A RESOLUTION APPOINTING AND AUTHORIZING SPECIAL COUNSEL TO
REPRESENT THE CITY OF ROSWELL AND OTHER CITIES WITHIN
FULTON COUNTY TO OBTAIN A LOCAL OPTION SALES TAX (“L.O.S.T.%)
DISTRIBUTION CERTIFICATION AS REQUIRED UNDER THE LAWS OF
THE STATE OF GEORGIA; TO AUTHORIZE SAID COUNSEL TO ASSIST IN
THE PREPARATION, PRESENTATION AND LITIGATION OF THE CITY’S
CASE; REPEAL INCONSISTENT PROVISIONS; AND FOR OTHER
PURPOSES,

WITNESSETH:

WHEREAS, the City of Roswell (“City”) is a municipal corporation duly
organized atd existing under the laws of the State of Georgia, and is charged with
providing public services to its residents; and

WHEREAS, the City wishes to cooperate with 1ts fellow Fulton County cities in
Htigation and work jomtiy with and through Special Counsel to achieve a fair distribution
of L.0.8.T. proceeds in accordance with the L,0.8.T. enactment; anid

WHEREAS, the Mayor and City Council in the exercise of their sound Judgment
and discietion, after giving thorough thought to all imphcations involved, and keeping in
mind the public interest and welfare of the citizens of the City, have determmed itto be in
the best intelest of the citizens of the Cily, that this Resolution be adopted.

THIIREI'ORIE, IT IS NOW RESOLVED BY THE CITY COUNCIL OF
THE CITY OF ROSWELL, GEORGIA, AS FOLLOWS:

1. Retention of Special Counsel, The City hereby retains Andrew J. (Andy) Welch,
ITI, and the law finn of Smith Welch Webb & White (“Special Counsel”) to
tepresent the City jointly with other cities which adopt a like Resolution
(collectively, the “Joint Cities”), Special Counsel may be asked by the Mayor or
by a majority of the City Council to appear and provide an update on the status of
the litigation to the City Council as a whole In accordance with the Open
Meetings Act. The City acknowledges that the legal fees, costs and other
expenses incurred frotit such ah appearance and update will not be appottioned to
the otheér Joint Citiés, but rather will be solely paid by the City.

2. Authotization to Special Coutisgl, The City hereby authorizes Special Counsel to
acktiowledge service on behalf of the City; to represent the City jointly with other
Joint Cities; to litigats for a judicially-determined L.O.8.T, distribution
certification with Fulton County in dccoiddnce with the laws of the State of
Geoigia; to negotiate settlement, determinie litigation strategy, and to prepate, file
and cohduct lit[gation, as needed and/or until such time as the City may eleot to
withdraw from this joiiit representation.
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Representation of City fo Special Counsel, The City represents that it will pay its

portion of legal fees, expert witness fees, and all other costs and expenses of
litigation incurred by Special Counsel in accomplishing the intent of this
Resolution, provided this cost sharing arrangement shall cease at the end of the
caier;dar month in which the City notifies Special Counsel of withdrawal from
the joint representation contained herein, After notice of withdrawal is provided to
Special Counsel the City shall no longer be obhgated for any further cost incurred
by Special Counsel,

Designated Representation of the City, .'The Mayor, or his/her designee, and the
City Attorney are hereby designated and authorized to serve as the City’s
designated representatives for L.O.S.T. litigation, including settlement
negotiations. The City Attorniey should be the City’s point of contact for all
communications between Special Counsel and the City.

Best/Final Offer and .Settlement, Special Counsel agrees that the best and final

“offer putsuant to 0.C.G.A. § 48-8-89(d)(4)(B) or (C) or non-judicial entry into a

L.O8.T. distiibution certificate with Fulton County shall be subject to and
conditioned upon a final approval by majority vote of the Mayor and City
Council.

Joint Representation and Waiver of Confidentiality. The City acknowledges that
Special Counsel will represent it jointly with the other Joint Cities to represent
their interest in litigation and settlement negotiations of a L.O.S.T. Apportionment
Agreement and Certification with Fulton County. The City warrants that its
governing body has read the joint-representation letter dated November 5, 2012 to
the City and attached hereto and incorporated herein as Exhibit “A” and no
conflict of inierest exists at this time between the City and any other Joint Cities
with respect to the joint representation contemplated in this Resolution, Should a
conflict of interest arise, the City agrees to promptly notify Special Counsel in
writing and allow Special Counsel to continue representation so long as continued
representation does not violate the Georgia Rules of Professional Conduct, The
City has had the opportunity to discuss the terms of this Resolution with its
attorney of choice and hereby waives its right to confidentiality with Special
Counsel and the other Joint Cities with respect to Special Counsel performing the
representation contemplated in this Resolution. The City agrees, represents and
watrants that it shares a common interest with the other Joint Cities in litigating
the L.0.8.T. distribution with Fulton County under a new distribution certificate
and further agrees that it shall at no point perform any action that is adversarial to
such common interest during the course of the subject litigation or prior to the
filing or entry of a new distribution certificate, provided nothing herein shall
prevent the City from withdrawing from this representation and electing “Absent
Municipality” status. The City waives the attorney-client privilege to the extent,
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but only to the extent, that the privilege might otherwise require Special Coutisel
to pieserve in confidence information disclosed by the City (to Special Counsel)
from any of the other Joint Cities. The Mayor is hereby authorized to execute the
Acknowledgment of joint representation, which includes a waiver of
confidentiality and conflict identification as contemplated herein.

Reservation of Rights, Notwithstanding any other provisions contained herein,
including Exhibit “A” hereof, the City hereby expressly reserves its right to elect

~ “absent municipality” status. Such right shall not be deemed waived unless the

Mayor and Council approve by majority vote either: (f) a best and final offer
pursuant to O.C.G.A. § 48-8-89(d)(4)(B) or (C), as applicable, which is adopted
by the judge in the subject litigation as the allocation of tax proceeds for the new
distribution certificate and entered in the final order pursuant thereto; or (il) a
non-judicial entry into a new distribution certificate with Fulton County meeting
the requirements set forth in O.C.G.A. § 48-8-80, et seq., which is accepted by the
Commissiotier of the Department of Revenue and effective as the new distribution
certificate. If the Clty decides to elect absent miunicipality status or withdraws from
joint representation by Special Counsel, the city waives any objection it may have to
Special Counse!l’s continued joint representation of all othier Cities,

Additional Documents, The City Council authotizes the Mayor to exécute any
documents, inchuding those necessary for negotiation, mediation and litigation,
which may be necessary to effectuate this Resolution. '

Attestation, The City Council does hereby authorize the City Clerk to attest the
signature of the Mayor appearing on this Resolution and any related documents,
to affix the official seal of the City thereto, as necessary, and to place this
Resolution and an executed c¢opy of any related documents among the official
records of the Clty for future reference.

Severability, To the extent any portion of this Resolution is declared to be
invalid, unenforceable, or nonbinding, that shall not affect the remaining portions
of this Resolution, '

Repeal of Conflicting Provisions. All provisions of City resolutions inconsistent
with this Resolution are hereby repealed.
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12, Effective Date. This Resolution shall take effect immediately.

THIS RESOLUTION is adopted this /4 day of Npvem her .

kf? % Lg)m)

JereWood; Mayor o Vo m

:; M%Q/ e
Counc1 er Jerry Orlans Counclhnembw

Counc:lmembex Betty Price ~ Councilmember Richard Dippolito

Councilthember Kent Igleheart Councilmemppr Nancy Diamond

Atlest:

AWyl sp ﬁ% dd)

Matlee Press, City Clerk
(Seal)
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pecssanry (“Dispute™. Our engapmnent as Special Councll prosents carialn ethical James
requiing your understanding end consant, Swfanhbﬂwmmemwdmﬂwmxf
' Jolmt rep ot of you and the sldes In comnestlon with the Dispote.
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Commr], Althongh, we do not believe that representation of you in thy Dispute prechules
us from representing any other City of Pulton Couty, we must take msps required by the
Georgia Rules of Professional Conduet to address any potential conflict that sy arlse
etween you and othar Citles sz o nunit of the transsotion., Ths potential problem that lies
hera is that we have boon retained as Special Cominel to reprosedt you and other Cites in
the Dispote, Ad you cen see, there sro multipls parlies beibg represcnted by Speclal .
Coutzal in this matter,

ﬁ!ﬁwomsut,mahuuldhwwthnt.hnnelmngwhmhwn is mppropriate to

- retwesnt more thm ope City, the test is not whether thees §s 8 “eonflict of Intemsts,”
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I, The Applteslls Redes of Conduet,

The Georyis Rules of Professiaual Conduet, Ruks 1.7, utillzo & test that Invilvas
the queation of wiwfher the pofesalonal judgment of an aitoroy 1 Ikaly fo be advarsoly
affected, which involves four ateps for complinnee, First, we must consult with potential
Cittes olfent’s represvnintives concomning thiy Jssue after you all have read this letter.
Seormd, mil Citles must receive wilten disclogore of the matedal Oska of the
tapragentation, which ore nddreased in this Iethr, Third, @l Citlas most reosive mn
opporaindty to eonsult with independent commsel. (Ploass Jot fhis Iefler serve B9 your
notics that you may disoss this issus with enother lewyer of youw choosing), Fourds, all
Citics must consent {o fhis joint representation, (The conaent must be glyan by ectlon of
the goverdng body of your City,)

DL  Full Disclosors

In veder to fally comply with Rale 1.7(h), we mst discloso the material rigks
Involved in anr representation. Fist, with respect fv the atbomey-City mivilegs, wo
advise you that my information disclosed by jolntly cepresented Cliles to us hn
comcotion with this engrgement will sot be prodated by the privilegs in 5 subsequend
legn} procesding amgerted by or apalnst you Invalving any joimtly represemted City.
Morzover, we helleve we cannot effectively represent you if information disclozed fo us
hy auy Jolbtly ropresented CGity must be preserved by us in confidencs fom the other, If
wa age to repressnt gl paniley, # will anly be on the express understanding thet eack
Jottly represented Clty hay waived the attomey-Clty yrivilege to the exient, but anly {0
thy extent, (hat the privilege might otherwize Tequire us to preserve in wonfidmes
information disclosed by one jointly reprasentesd City to ua frot another in this Dispute,

Tha seecmd rogtendnl riak wonld be that any one of the partes could dladose
informntion leamed of the other partles in the course of this representation to- Fulton
Commty - or sote thind party, This mey be regolved fhromgh the exegution of &
sonfidentialhy agresment, By exeentlon off thig letter of vmdemtending and your adaption
of the relsted Resolutian, you are agresing o mahiain all infoumation obfained in the
comse of thin representetion in the srictest of confidence, mnd mot 1o disclase such
informetion to amy thid pacty without the prior weliten content of the muthorized
representative of eaoh Jointly-represemted Chy,

. Ancther material rigk would be thst negotintions fowmrds settlemment of the
Dispute, may reanlt In farma that ars wore o lssy edvardageous to Roswell na compared
to uny other CHy, The risk i3 meghigible becansa the L.O.8.T, smiuto establishes o
slafutory mintmum fo he guooantewd for moh oity, which opts o not participats (Le, o
“shaent qualified raeicipality™ in the Dispote litigation, Ses D,.C.G.A, § 48-B-40(k). A
conflict does not exist I the Chiies agres thnt no Cliy will b requiced to ncoopt a
ge of L.OST, proeeods legs than {ts sheent mvmiedpal whare or the govemiog

y far n Oity votos ts widva such flght to sush a mintoum distdbution. By exesnting
the Ackmowledgment snclosed and mpproving the sesociated Regolution, City of Rorwell
accopts the above agreement sud undergmoding of waiver, If suld understending and
piomnont I8 ot eecptable, then a confllet may arlse and If sp prevent eur continned

{Doz: 01063017.D0C}
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yeptesen taﬂonnfmynndnﬂc{tim The potential for confiict in nlso mivindzed besanse
« hest and Fnal offer shoald bs approved by your govianing body.

mgmmmlﬁmmm&mmamufmlwmm

that no eonfliot of Intarsst exdsts a this time between it and any other city with respect to
the joint raprexentation contemplated in this ketter, Bhould a confliet of dnterast Briss, you
agrmmmpﬂymbly Spcnial(‘}cmmlmwﬁﬂngmdaﬂowSpmMCmelm
vontimed mdmnntvin]atntbaﬁemgm

Ynushnuldbenvmthxiﬁp&ﬁﬂﬂmlwﬂlwmkdtﬂgmﬂlylnmhwtbﬂ .
respective goaly of o group md abtaln a LOST, distdbution certificats with Folton

Cointy, Fusthermors, It Is tha nnderstending of the pariiss that the Ingal foes and costy of
mediatlon and (idgation mourred in thin matier ahall be bllled o the City of Sundy
Spriys and thareafte apportioned to wach eity &0 agréed to by the partiss.

IV, Fewm.

City agreas to pay Attariey fot rapresentation of Clty at the followiag ratas:

R 7 ' |Gt oMo Raln
Pariner Boddy Welch "§430 par hor

Partner Andy Welch : hou $300 pey hout

Amsnciate Atomey $175 per hour $175 e howr ~
FeralepalBenretary 89S perhour N/A

mwwpwmmmmmmmwAmemmm

on City's behalf ag the swme setris, ncluding, bt not limited fo, court costy, offialal
fam,d@oﬂmmandlnmﬂgaﬂmntpﬂmga of ths total ¢osis and Reey Inovreed,
which will be sbmitied {0 Aﬁmmywnhinmmild)dayaufthhlm The City
vgroes 10 pay five parcant (3%) of all charges na em pdministrative fie, whm'hm—ludeabni

ismtﬂnﬂmdmmlngfbes.ﬂaxfws,pomm,m |
Attomoy agrees to mointain complets and ssourate reeonds of He spent in the

| represeniation of City and: to sand Chty reguler periodic billings, describing the ssrvices

rendered by Attomey on Chy's behalf doving the pesiod following the lest such bliling
arid ehavwing fhe smounty eamsd s fees,

Attornsy shall bill Clty spproxdmately ones o month, City sgrees to pay all sums
due md cwing for logal fees and axpumses within tan (10) days of fhs recelpt of psh
alatement for services reudeared with 3 balanse dus, In the event City Jidls or refumes o
wmom&@u@oﬁm.mﬂﬂsmmmmtmmmmw
Attoriscy within ten (10) deys of the recsipt by City of any bill for services or expenses,
Clty epnsents to the withdrawal by Attormey as counsel for City upon notiee as provided
in Uniform Supsdor Cotrt Ruls 4.3, Inthe event 1t 18 secasary to pursua legsl maany fo
menpwmnﬁxpm&mﬂwﬁmmmmmﬂhyammmyﬂmmb
owed plus Bftesn prereent, as stiomey feey, and all sosts of collection.

In ths svent City meintaing a belance which 19 oore than thirty (30) daya past due,
Attorrey shall have the right fo charge Inferest on that pést dus balance uf the rate of one
and ona-half(1.5) percent per manth o eightuen {18%) perosnt pat, znnum mmtil paid,

Do QI0H3017.00C}
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If the Cowrt shiould award Clty fens and nxpunsca of litigation to be puid by the
adveran parly for Attorney's repeseatation of Chty, ther that mward, wien paid ovez to
Altorney, will be appliad 1o tho total fea eamned by Aftorney mnd the expenses Inmned,
. Chy Iy respansihls for the pryment of nny deficiency bstvweem, the tofal fows and te
amonnt of the awird, 3 the sward or the doposit already pald by Clty exeseds the total of
the fan end expensss, phus any addiionsl emounts previousty prld to Attomay by Clty,
City ehall be entitled to & refond of the cxoess, . )

Cily wlerstends thet Attomoy has not vepresstited nor guasintesd] that the fex
cermned by Atlomey in representing City aes Uimited In smount, exvept g to the hotnly
xates set forlh in tds Contmet, Cify understands that the total fee to bo eamed pursuant to
this Contraet will bz saloulnted by vmltiplying the tota] number of houre or frection
thereaf spent by Attorney by the appropriate rates pe aet ftnth sbove,

Y,  Conchsion

So fhat we om continus this sngagemsant, plesse aeknowledpe your wgrewment
with the ferme of this leitst an the Acknowledpament fhon attached o s lotter end
xetorn i 40 10 &t your eardlest convenlonce. T look forwand to working with you o this

With kindesi regards,

Eoglnmme .
ATWIIT:ep ' ' T

{De=: 01003017.D0C}
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ACKNOWLEDGMENT

‘On bebalf of the City of Roswell, I bave sevizwed the foregoing leter regurding
julnt repressntaton dated November 5, 2012, snd acknowledgs thet the City of Rowwell
has hean glven an opportunity o agk any questions to ita satisfiction and fo Jire its own
lawyar to meprossnt it in the Dispuis. The City of Roswell realizes that these mre areas
where ita Irfereain end objectives may differ from okers 1n the Dispute, snd that thave
tnay be arean of putentlal comfiiets of Interest in tho joird representation of it and other
oitlea in the Digpate. After careful consideration, the Clty of Riswell requests that you
represent it {ointly end in eocordancy with the sbove Iattse andd the aasoclntnl Resphation
refaining Spevial Counsel,, The Clty of Roswell slse nnderstands and agress. that
wmemynicationy wid informaticn that you recalws fron va relating to thix mastter am not
priviloged a3 to the oftfsy jolmly-reprosented by Spectal Counsel in the Dispse, and
aproos tn hold the commumeations and informaton it obimiig from such other ¢ltles
concerning this Diepote in the sirctest of confidemoa
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