
PRIVATE SANITARY SEWER

MAINTENANCE AGREEMENT
This Private Sanitary Sewer Maintenance Agreement (“Agreement”) is made this 
 day of 

, 2011, by and between ROSWELL ASSEMBLY OF GOD, INC., a Georgia Non-Profit Corporation (“Covenantor” and for indexing purposes “Grantor”), the CITY OF ROSWELL, a Municipal Corporation of the State of Georgia (the “City” and for indexing purposes “Grantee”), and FULTON COUNTY, a Political Subdivision of the State of Georgia (the “County” and for indexing purposes “Grantee”). Covenantor, the City and the County shall hereinafter collectively be referred to as “the Parties”.
W I T N E S S E T H:
WHEREAS, the City and the County are authorized and required to regulate and control the public sanitary sewer system within the City of Roswell; and 

WHEREAS, Covenantor is the owner of all that certain tract or parcel of land located and situated in the City of Roswell, County of Fulton, State of Georgia commonly known as 11440 Crabapple Road, and more particularly described on Schedule A which has been incorporated herein and attached hereto (“the “Property”); and
WHEREAS, Covenantor is also the owner of a Sewer Easement recorded in the Fulton County Clerk’s Office, dated November 12, 2011 and recorded on November 28, 2011 in Deed Book 50641 at Page 223 (the “Easement”). 
WHEREAS, Covenantor desires to construct and maintain a private sanitary sewer service through a common sanitary sewer line (the “Sanitary Sewer Facilities”) on the Property, the Easement and adjacent lands, and desires to connect such Sanitary Sewer Facilities to the existing public sanitary sewer system; and 

WHEREAS, in order to accommodate and regulate these anticipated changes in existing sanitary sewer conditions, Covenantor desires to build and maintain, at Covenantor’s expense, the Sanitary Sewer Facilities more particularly described and shown on plans titled 





 prepared by 



 and dated 


, which plans and any amendments thereto, are on file with the 


 Department of the City of Roswell and the 


 Department of Fulton County, and are hereby incorporated by reference (the “Plan”); and

WHEREAS, the City and the County have reviewed and approved the Plan to construct the aforementioned Sanitary Sewer Facilities and connect the same to the public sanitary sewer system, subject in part to the execution of this Agreement.
NOW, THEREFORE, in consideration of the benefits received and to be received by the Covenantor, and its successors and assigns (collectively, hereinafter the “Covenantor”), as a result of the approval of the Plan given by the City and the County, the Covenantor, hereby covenants and agrees with the City and the County as follows:

1. At its sole expense, the Covenantor shall pay to Fulton County a sewer connection fee based on the size of the Property.
2. At its sole expense, the Covenantor shall construct and perpetually maintain the Sanitary Sewer Facilities in strict accordance with all City and County regulations, the Plan and any subsequent amendments to the Plan which have been approved by the City and/or County.
3. At its sole expense, the Covenantor shall make such changes or modifications to the Sanitary Sewer Facilities as may be determined as reasonably necessary by the City or County to ensure that the Sanitary Sewer Facilities are properly maintained and are operating properly.
4. At reasonable times and in a reasonable manner, the City and County, their agents, employees and contractors, shall have the right of ingress and egress over the Property and the Easement, and shall have the right to inspect the Sanitary Sewer Facilities in order to ensure that the Sanitary Sewer Facilities are being properly maintained, are continuing to perform in an adequate manner and are in compliance with all City and County regulations, the Plan and any amendments thereto approved by the City or County.
5. Should the Covenantor fail to properly maintain and/or correct defects or malfunctions to the Sanitary Sewer Facilities which render the Sanitary Sewer Facilities inoperable, contribute to excessive infiltration or inflow, produce sanitary sewer overflows, perform in any way that would be adverse to the public interest or create a health hazard or public nuisance, the City or County may give notice to the Covenantor to take immediate and appropriate corrective action to restore the Sanitary Sewer Facility to operating condition. 

6. Should the Covenantor fail to correct any defects or malfunctions in the Sanitary Sewer Facilities within the greater of three days of the written notice or within the time specified in a written notice from the City or County that the Covenantor has failed to maintain the Sanitary Sewer Facilities in accordance with the approved designed operating condition, the Plan and/or any City or County regulations, the City and/or County may pursue all remedies available under the law, including, but not limited to, repairing/maintaining or having the repairs/maintenance completed by a qualified licensed contractor. Should the City or County have to facilitate the repair/maintenance of the Sanitary Sewer Facilities, the Covenantor agrees to reimburse the City and/or County for all costs associated with the repair/maintenance to the Sanitary Sewer Facilities.  
7. The Covenantor shall indemnify, hold harmless and defend the City and County from and against any and all claims, demands, suits, liabilities, losses, damages and payments, including reasonable attorney’s fees claimed or made against the City and/or County that are alleged or proven to result or arise from the Covenantor’s construction, operation or maintenance of the Sanitary Sewer Facilities.
8. This Agreement and the covenants and agreements contained herein shall run with the title to the land, and whenever the Property shall be sold, conveyed or otherwise transferred, such transferee (“Transferee”) shall be subject to the covenants, stipulations, agreements and provisions of this Agreement which shall apply to, bind and be obligatory upon the Covenantor hereto, its successors and assigns, and shall bind, jointly and severally, all present and subsequent owners of the Property described herein, unless expressly released as described in Section 8 of this Agreement.

9. Initially, the original Covenantor is solely responsible for the performance of the obligations required hereunder and, to the extent permitted under applicable law, the payment of any and all fees, fines, and penalties associated with such performance or failure to perform under this Agreement.  Notwithstanding any provisions of this Agreement to the contrary, upon the recordation of a deed or other instrument of sale, transfer or other conveyance of fee simple title to the Property or any portion thereof (a “Transfer”) to a Transferee, the Covenantor shall be released of all of its obligations and responsibilities under this Agreement accruing after the date of such Transfer to the extent such obligations and responsibilities are applicable to that portion of the Property included in such Transfer, but such release shall be expressly conditioned upon the Transferee assuming such obligations and responsibilities by recorded written agreement for the benefit of the City and the County.  Such written agreement may be included in the Transfer deed or instrument, provided that the Transferee joins in the execution of such deed or instrument.  A certified copy of such deed, instrument or agreement shall be provided to both the City and the County.
The provisions of the preceding three sentences shall be applicable to the original Covenantor and any successor Transferee who has assumed the obligations and responsibilities of the Covenantor under this Agreement as provided above. Failure to provide a copy of the Transfer deed, instrument or other release does not void this or any part of this Agreement or the transfer of the obligations and responsibilities cited within this Agreement. 

10. Nothing herein shall be construed to prohibit a transfer by the Covenantor to subsequent Transferees.
11. Nothing contained herein shall be construed to grant any permission or approval to the Covenantor in connection with the construction of the Sanitary Sewer Facilities, and the Covenantor agrees it will apply for all necessary permits, licenses, and approvals for the construction of the Sanitary Sewer Facilities from the appropriate person, public or private body, and/or department, for any needed authorization including without limitation variances, encroachments, rights of access over adjacent lands, site plan approvals, or any other authorization (collectively “Approvals”), and nothing contained herein shall be construed to enlarge, alter or replace the permission, authority, terms or provisions granted by such Approvals.

12. The provisions of this Agreement shall be severable, and if any phrase, clause, sentence or provision is declared unconstitutional, or the applicability thereof to the Covenantor is held invalid, the remainder of this Agreement shall not be affected thereby.
13. This Agreement shall be recorded in the Fulton County Clerk’s Office.

14. In the event that the City and County at any time shall determine in their sole discretion that the Sanitary Sewer Facilities are no longer required, then upon the request of the Covenantor, its successors and/or assigns, the City shall execute a release of this Agreement, which the Covenantor shall record in the Fulton County Clerk’s Office, at the Covenantor’s expense.

15. This Agreement shall not be modified except by written instrument executed by the City, the County and the owner(s) of the Property and Easement at the time of modification, and no modification shall be effective until recorded in the Fulton County Clerk’s Office.


IN WITNESS WHEREOF, the Parties have executed this Private Sanitary Sewer Maintenance Agreement as of the date first written above.

Signed, Sealed and Delivered

In the presence of:







COVENANTOR:












ROSWELL ASSEMBLY OF GOD, INC.
UNOFFICIAL WITNESS



A Georgia Non-Profit Corporation








BY:







NOTARY PUBLIC





My Commission Expires:



TITLE: 






CITY:







CITY OF ROSWELL, A Municipal Corporation
UNOFFICIAL WITNESS



of the State of Georgia







BY:







NOTARY PUBLIC












TITLE: 






My Commission Expires:







ATTEST: 










TITLE: 





COUNTY:







FULTON COUNTY, A Political Subdivision
UNOFFICIAL WITNESS



of the State of Georgia







BY:







NOTARY PUBLIC












TITLE: 






My Commission Expires:







ATTEST: 











TITLE: 





SCHEDULE A

COVENANTOR PROPERTY

LEGAL DESCRIPTION

All that tract or parcel of land lying and being in Land Lot 396 in the 1st District, 2nd Section of Fulton County, Georgia, within the City of Roswell, Georgia, and being more particularly described as follows:

BEGINNING at an iron pin where the west side of Crabapple Road, having a 40 foot right-of-way, intersects the south side of Hembree Road, having a 60 foot right-of way, and running thence south 00 degrees 54 minutes east along the west side of Crabapple Road, 456.2 feet to an iron pin set; running thence north 89 degrees 45 minutes west 474.9 feet to an iron pin found; running thence north 00 degrees 09 minutes east 448.6 feet to an iron pin found on the south side of Hembree Road; running thence north 89 degrees 20 minutes east along the south side of Hembree Road 466.6 feet to the iron pin at the west side of Crabapple Road and point of beginning, containing 4.89 acres, according to survey for David L. Price, by Bates-Long & Associates, R.L.S., dated March 11, 1981
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