RESOLUTION NO.

A RESOLUTION APPOINTING AND AUTHORIZING SPECIAL COUNSEL TO
REPRESENT THE CITY OF ROSWELL AND OTHER CITIES WITHIN
FULTON COUNTY TO OBTAIN A LOCAL OPTION SALES TAX (“L.O.S.T.”)
DISTRIBUTION CERTIFICATION AS REQUIRED UNDER THE LAWS OF
THE STATE OF GEORGIA; TO AUTHORIZE SAID COUNSEL TO ASSIST IN
THE PREPARATION, PRESENTATION AND LITIGATION OF THE CITY’S
CASE; REPEAL INCONSISTENT PROVISIONS; AND FOR OTHER
PURPOSES.

WITNESSETH:

WHEREAS, the City of Roswell (“City”) is a municipal corporation duly
organized and existing under the laws of the State of Georgia, and is charged with
providing public services to its residents; and

WHEREAS, the City wishes to cooperate with its fellow Fulton County cities in
litigation and work jointly with and through Special Counsel to achieve a fair distribution
of L.O.S.T. proceeds in accordance with the L..O.S.T. enactment; and

WHEREAS, the Mayor and City Council in the exercise of their sound judgment
and discretion, after giving thorough thought to all implications involved, and keeping in
mind the public interest and welfare of the citizens of the City, have determined it to be in
the best interest of the citizens of the City, that this Resolution be adopted.

THEREFORE, IT IS NOW RESOLVED BY THE CITY COUNCIL OF
THE CITY OF ROSWELL, GEORGIA, AS FOLLOWS:

1. Retention of Special Counsel, The City hereby retains Andrew J. (Andy) Welch,
I, and the law firm of Smith Welch Webb & White (“Special Counsel”) to
represent the City jointly with other cities which adopt a like Resolution
(collectively, the “Joint Cities”). Special Counsel may be asked by the Mayor or
by a majority of the City Council to appear and provide an update on the status of
the litigation to the City Council as a whole in accordance with the Open
Meetings Act. The City acknowledges that the legal fees, costs and other
expenses incurred from such an appearance and update will not be apportioned to
the other Joint Cities, but rather will be solely paid by the City.

2. Authorization to Special Counsel, The City hereby authorizes Special Counsel to
acknowledge service on behalf of the City; to represent the City jointly with other
Joint Cities; to litigate for a judicially-determined L.O.S.T. distribution
certification with Fulton County in accordance with the laws of the State of
Georgia; to negotiate settlement, determine litigation strategy, and to prepare, file
and conduct [itigation, as needed and/or until such time as the City may elect to
withdraw from this joint representation.




Representation of City to Special Counsel. The City represents that it will pay its
portion of legal fees, expert witness fees, and all other costs and expenses of
litigation incurred by Special Counsel in accomplishing the intent of this
Resolution, provided this cost sharing arrangement shall cease at the end of the
calendar month in which the City notifies Special Counsel of withdrawal from

the joint representation contained herein. After notice of withdrawal is provided to
Special Counsel the City shall no longer be obligated for any further cost incurred
by Special Counsel. :

Designated Representation of the City. . The Mayor, or his/her designee, and the
City Attorney are hereby designated and authorized to serve as the City’s
designated representatives for IL.O.S.T. litigation, including settlement
negotiations. The City Attorney should be the City’s point of contact for all
communications between Special Counsel and the City.

Best/Final Offer and Settlement. Special Counsel agrees that the best and final
‘offer pursuant to O.C.G.A. § 48-8-89(d)(4)(B) or (C) or non-judicial entry into a
L.O.S.T. distribution certificate with Fulton County shall be subject to and
conditioned upon a final approval by majority vote of the Mayor and City
Council.

Joint Representation and Waiver of Confidentiality. The City acknowledges that
Special Counsel will represent it jointly with the other Joint Cities to represent
their interest in litigation and settlement negotiations of a L..0.S.T. Apportionment
Agreement and Certification with Fulton County. The City warrants that its
governing body has read the joint-representation letter dated November 5, 2012 to
the City and attached hereto and incorporated herein as Exhibit “A” and no
conflict of interest exists at this time between the City and any other Joint Cities
with respect to the joint representation contemplated in this Resolution. Should a
conflict of interest arise, the City agrees to promptly notify Special Counsel in
writing and allow Special Counsel to continue representation so long as continued
representation does not violate the Georgia Rules of Professional Conduct. The
City has had the opportunity to discuss the terms of this Resolution with its
attorney of choice and hereby waives ifs right to confidentiality with Special
Counsel and the other Joint Cities with respect to Special Counsel performing the
representation contemplated in this Resolution, The City agrees, represents and
warrants that it shares a common interest with the other Joint Cities in litigating
the L.O.S.T. distribution with Fulton County under a new distribution certificate
and further agrees that it shall at no point perform any action that is adversarial to
such common interest during the course of the subject litigation or prior to the
filing or entry of a new distribution certificate, provided nothing herein shall
prevent the City from withdrawing from this representation and electing “Absent
Municipality” status. The City waives the attorney-client privilege to the extent,




10.

1.

but only to the extent, that the privilege might otherwise require Special Counsel
to preserve in confidence information disclosed by the City (to Special Counsel)
from any of the other Joint Cities. The Mayor is hereby authorized to execute the
Acknowledgment of joint representation, which includes a waiver of
confidentiality and conflict identification as contemplated herein.

Reservation of Rights. Notwithstanding any other provisions contained herein,
including Exhibit “A” hereof, the City hereby expressly reserves its right to elect
“absent municipality” status. Such right shall not be deemed waived unless the
Mayor and Council approve by majority vote either: (i) a best and final offer
pursuant to O.C.G.A. § 48-8-8%(d)(4)(B) or (C), as applicable, which is adopted
by the judge in the subject litigation as the allocation of tax proceeds for the new
distribution certificate and entered in the final order pursuant thereto; or (ii) a
non-judicial entry into a new distribution certificate with Fulton County meeting
the requirements set forth in O.C.G.A. § 48-8-80, et seq., which is accepted by the
Commissioner of the Department of Revenue and effective as the new distribution
certificate. If the City decides to elect absent municipality status or withdraws from
joint representation by Special Counsel, the city waives any objection it may have to
Special Counsel’s continued joint representation of all other Cities,

Additional Documents. The City Council authorizes the Mayor to execute any
documents, including those necessary for negotiation, mediation and litigation,
which may be necessary to effectuate this Resolution. '

Attestation. The City Council does hereby authorize the City Clerk to attest the
signature of the Mayor appearing on this Resolution and any related documents,
to affix the official seal of the City thereto, as necessary, and to place this
Resolution and an executed copy of any related documents among the official
records of the City for future reference.

Severability. To the extent any portion of this Resolution is declared to be
invalid, unenforceable, or nonbinding, that shall not affect the remaining portions
of this Resolution.

Repeal of Conflicting Provisions. All provisions of City resolutions inconsistent
with this Resolution are hereby repealed.




12, Effective Date. This Resolution shall take effect immediately.

THIS RESOLUTION is adopted this day of

2012,

Councilmember Jerry Orlans

Councilmember Betty Price

Councilmember Kent Igleheart

Aftest:

Marlee Press, City Clerk
(Seal)

Jere Wood, Mayor

Councilmember Rebecca Wynn

Councilmember Richard Dippolito

Councilmember Nancy Diamond
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November 5, 2012

Mayor Jero Wood
Clty of Roswell

- Roaswell City Hall

38 Hill Street
Rozwell, Georgin 30075

RBE:  Luoal Option Sules Tax (L.00.8.T.) = Fulton County
Representation of Special Cownszl

Doar Mayor Woed:

The Crties of Alpharetts, Chattahoochse Hills, College Park, East Point, Fairbum,
Hapeville, Jobns Creck, Milton, Mommiein Park, Palmetto, Roswell, Bandy Springs zod
Unifon City exclusive of Atlands, i referred o ag "Cities') all of Fulten County,
Geargia, have requeated that this firm represent them all collestively as Special Comsel
in the bove referenced Loval Option Bales Tix (*L.0.8.T.") mediation eod litigation, if
tedessary (“Dispute™). Our engaparosot a5 Special Couticll presents cartaln ethical 1ssusy
requiring vour understanding snd consant, Satfmhbclowmthepmpmdmwﬂmw
" Jolnt repreaemation of you and the cltles In connection with the Dispute.

A Infrodortion

We appreciate that yon woukl Like us to represent the City of Roswell ea Special
Coungel,  Although we do not believe that representation of you in the Dispute prevhudes
us from represcnting any other City of Fulton Courty, wi muwst take sicps required by the
Cenrgia Rules of Professional Conduct to address any potential conflict that may arse
between you and othar Citiss a2 & regolt of the transaction. The potentisl problem that lies
hera is that we have been retained sz Sperial Coumsel to represent you and other Ciffes in
the Dispote. As you can see, thers sre multiple parties being represented by Special
Coutmel In this matter,

At the outsal, you should know that, In analyzing whether it is eppropriate to
retwesent more than ope City, the test is not whethar theee is & “eonflict of interesis”
Although we nil fraquently nse that term, § more detailed analyals 1y afeworiate whea
ronsidering joint represcntation of sultipls parties,
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IO,  The Applieabls Roles of Conduct,

The Georgia Rules of Professicnal Cotduet, Rule 1,7, utlllzs r test that Involvas
the question of wheher the polessional judgment of an attorney g lkely to be advernsly
effected, which involves four ateps for complisnce, ¥irst, we must conmalt with potestial
Cities client's represemintives conoening this issue after you all have read this letter.
Second, ail Cites most recelve written dlsclogure of the matedal rlsks of the
rapresentrtion, which are addrossed In thiy letiry, Third, all Citles mpst receive en
opportunity to eonsult with independent counsel. (Pleass Jet this lefler serve By your
notice that you may discuss this issue with enother lewyer of youwr choosing), Fourth, all
Citics must consent fo this joint representation. (The conment must be glven by ection of
the goveming body of your City,)

II.  Fuoll Disclosure

In veder tn fally comply with Rule 1.7¢h), we must discloso fhe material risks
involved In onr representation. First, with respect v the etbomey-City mriviloge, wo
advise you that any mformation disclosed by Jolatly represemted Chfes to ws
canpoction with this enprgement will not be protested by the privilege in g subsequent
legal provesding esserted by or agalast you Invalving any jointly represemted Clty.
Maoreover, we believe we cannot effectively represent you if information disclozed to us
by sy jolotly represented City muet be preserved by vs in corfidenca from the other, If
wa are to represent all parties, #t will anly be on the express understanding that each
Jaintly represemed City has walved the attomey-City privilege to the extent, but only 1o
the extent, that the privilege might otherwise require us to preserve in confidence
information disclosed by one jointly represented City to ts from apother in this Dispute,

Tha sweomd materlal risk would be that any ons of the perties could disclose
information lesrned of the other parties in the course of this representation fo Fulton
Comiy or some third party. This may be regolved thromgh the execotion of a
confidensiality agreement, By exeentlon of thin letiar of mmdemtanding and your adoption
of the relsted Resolution, you ere agresing to maimtain all infoxmeation obtained in the
comrse of thin representstion in the srictest of confidence, wnd ot 1o disclose such
nformetion {0 amy third poty without the peioe written consent of the methorized
represetetive of ¢ach Jolntly-repregented Clty,

. Mmmﬁﬁ&wmﬂdhﬁmmmmmwﬂsmﬂmdﬂm
Digparte, may reanlt in tarms that are more of lesy edvartagesus to Roswell ay compared
to' mny other City. The rigk is negligible becanse the I.0.8.T. siatuio establishes &
stafutory mintmum 1o be guaranteed for sech oity which opiz & not participate (Le, en
“gheent qualified rounicipality™) in the Dispote litigation, See O.C.GLA, § 48-B-85(h)._A
conflict does ot exist If the Cities agree that o Cliy will be required to accapt &
percentage of L.O.S.T. procacds leas than itz ehrent mumdeipal share or the govemning
body far a City votes fo walva such right to sush 8 minlroum disiribution. By executing
the Acknowledpment enclosed and approving the associeted Resolution, City of Roawell
accopts the above agreement atd ondermanding of waiver. If said understanding and
pigectnont is not accoptable, then a conflict may arlse and If sp prevent our continned
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representation of smry and all Cities. The potential for contlict ia slso mbnimized beoase
e best mod final offer should be approved by your govemning body,

By slpiing the Achnawledgement attached boreto, the City of Roswell winrants
that no vondliot of Intarest exizts gt this time between it and any vthe city with respect to
the Joint representation comtemplated in this Jetter, Should a coaflict of Inteenst sriss, you
sprea to promptly notify Special Cousl in wilting and alikosr Speelal Counsel to
continne repregentation so Iong ma coutimmed representation does not vialete the Georgia
Rules of Professional Conduct; and otharwise sonsent to Special Counsel’s withdraved,

You should bo sware that Special Counsel will work dilgently tv sckieve the -
respective goals of fhe growp md abtaln a L.OS.T. distdation cectificate with Fulton

County, Furthermors, it iz the nnderstendimg of the partics that the legal fees pud costs of
mediption and Hdgation mcurred in this matter shall be billed 1o the City of Bandy
Springs and thereafter apportioned fo mﬂtymmmw&m.

IV, Fee.

City agreas to pay Attorney for representation of City at the fullowing rates:
Posttion InOfficoBate | Ouotof Offies Rate

“Pariner Budidy Welch $350 pex hout $450 per hour

Pariner Andy Welch $250 per hour 5300 per hon

Associate Attomey $175 per hour $175 per hor

Paralepnl/Besretiry $95 per howr N/A

- City agress to pay any and 81 expenses lnomred by Attorney or his representutive
on City's behalf e the sama accrue, neluding, bt ot limited to, court costy, officlal
fises, depositions and investigations at perceniege of the total coata and fees incurred,
which will be submiited to Attorey within fourtesn (14) days of this Jetter. The Clty
ngroes 1o pay flve parcent (3%) of all charges 5a e sdministrative fee, which includes but
isnﬂtﬂmlmdmmpymgmmmmm

. Attomey agrees to maintain complets and scourate records of Hme spent in_the -,

reptesentation of City and: 1o send Chty regnler periodic billings, describing the ssrvices
rendered by Attomey on Ciy's bahalf doving the period following the last such Miling
and shawing the amounts eamed ns feea, |

Attorney ahall hill City approximately once g mounth, City sgrees to pay all sums
due smd owing for legal fees nod exponses within ten {10} days of the recelpt of each
gigtement for gervices rendered with 3 halsnee doe, In the event Clty Tails or refuses to
pay smowurts due 4od owlng, snd fulls to maks payment smempements satisfactory to
Attorney within ten (10) deys of the receipt by City of any bill for services or expenses,
Cliy consents 1o the withdrawal by Attorney as coumsel for City upon notiee as provided
in Uniform Snperdor Comt Rule 43, In the event if 1 tecessary to pursua lagal means {o
obimin payment for professional services or expenses, City egrees to pay the amounts
owed plua fAftern percent, as atiorey feey, and ell costy of collection.

In the event City mainteing 8 belancs which 18 more than thirty (30) days past due,
Attorney shall heve the right fo cherge inferest o that past des balance at the rate of one
and one-half (1.5) pereent per month or sightecn (18%) peroant par, gnnum 'Imtil paid.

{Doc 01013017.00C}



If the Cows should award City fors and rxpensea of litigation to be peid by the
adverse parly fov Attorney's reprosentation of Clty, then that award, when paid over to
Atteeney, will bs spphied to the tetal fea eammed by Aftomney end the expenses inowrred.
City 1y respansihle for the poyment of any defciency between the toial fees end the
amount of the award. 1 the sward or the deposit elready pald by Uty exceeda the total of
ths feas end expenses, plos any additional ercunts previcusly padd to Attomey by Clty,
City ehall bs entitled to & refund of the excess, )

Cily miersiands that Attomoy has not represetted nor guaranteed thit the frex
cermed by Atlomey in representing City are limited in apount, except B8 i the hotrly
rates sef forth in this Contmet, City understands that the total fee to be earned pursaant to
this Confracd will be caloviated by rmiltiplying ths total mumber of hourm or fraction
thareaf spent by Attorney by the appropriate rates as act ftxth gbove

Y,  Conglusion
So that we can confinue this engagenient, please ackmowledpe your ngresment
with the terms of this lefter o the Acknowledgement form attached io this lefter and

retumn it 1o o at your earllest convenlerse. T look forwand to werking with yon ox this
mf . )

With kindest regards,
SMIT}-WFLCH WFBB & WHITE

A
M’ﬁn/d) ’J. Welch TIT

BEnclagore

ATWI:ap
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ACKNOWLEDGMENT

‘On belalf of the CRY of Roswell, T have revizwed the foregoing lelier regarding
jaint representation dated November 8, 2012, and acknowledge that the City of Roswell
has bsen given an opportunity to ask any questions to it setizfaction and to hire its own
lawyer 1o repreasnt it in the Dispute. The City of Rewwell realises that there are areas
whese iia irteresis end objectives may differ from ofhers in the Dispute, and that thare
tay be aress of potential conflicts of interest in the joint represantetion of it and other
eitlea in the Dispute. After careful consideratiun, the Clty of Roswell requests that you
represent it jointly end in eccordance with the above letter and the assorinted Resplutinn
relnining Special Counsel,, The City of Roswell slso understanda and agrees. that
pommunications mod information that you receive from 1 relating to thin matter are not
priviisged a3 ta the oitley |ointly-represented by Specital Counsel in the Dispse, and
groes to hold the communlcations and informsion 1t obiming froth such other cltles
concerning this Dispute in the sidiciest of confidence,

Diome this dey of X , . 2012,

Jare Wood, Mayw

Clerk/Administrakor
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