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EASEMENT AGREEMENT

THIS EASEMENT AGREEMENT (this “Agreement”) is made and entered into as of the ___ day of July, 2013, by and between FULTON COUNTY, GEORGIA, a political subdivision of the State of Georgia (the “County”), acting by and through its duly elected  Board of Commissioners, and the CITY OF ROSWELL, GEORGIA, a Georgia municipal corporation, (the “City”).
W I T N E S S E T H :

WHEREAS, the County is the owner of that certain parcel of real property located in the City of Roswell, Fulton County, Georgia, being more particularly described on Exhibit “A” attached hereto and made a part hereof by this reference (the “Property”); 

WHEREAS, the County intends to construct a library (the “Library”), surface parking and a walking and bike trail upon the Property;
WHEREAS, the County desires to grant, and the City desires to have, a nonexclusive right for vehicle parking on the Property and vehicular ingress and egress access over and across a portion of the Property to reach the surface parking area from Fouts Road, all as more particularly hereinafter set forth;
WHEREAS, the County also desires to grant, and the City desires to have, a nonexclusive right for pedestrian use of the walking and bike trail on the Property for recreational purposes.

NOW, THEREFORE, in consideration of the foregoing premises, the agreements herein made, and in consideration of Ten and No/100 Dollars ($10.00) in hand paid and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the County and the City, for themselves, their successors and assigns, do hereby declare, create and establish the following easements, rights, covenants and obligations:
1.
Grant of Easements.  
(a)
The County hereby declares, establishes, creates, transfers, conveys and grants to the City, for the benefit of the City and its citizens, a non-exclusive right, privilege and easement to park vehicles in the surface parking area labeled “Parking Area” on the site plan attached to this Agreement as Exhibit “B” attached hereto and made a part hereof by this reference (the “Site Plan”; and such surface parking area is referred to in this Agreement as the “Parking Area”) and a non-exclusive right, privilege and easement over, upon, across, and through the paved entranceway to the Property to and from Fouts Road to provide ingress and egress vehicular and attendant pedestrian access to and from the Parking Area.  The Parking Area and the paved entranceway to the Property from Fouts Road are collectively referred to as the “Parking Easement Area”.  The non-exclusive right, privilege and easement for parking in the Parking Area and the non-exclusive right, privilege and easement over, upon, across, and through the Parking Easement Area are collectively referred to as the “Parking Easement”).  Except as specifically herein provided, the City shall not be entitled to use any other portion of the Property for parking.

(b)
The County hereby declares, establishes, creates, transfers, conveys and grants to the City, for the benefit of the City, a non-exclusive right, privilege and easement over, upon, across, and through the Parking Easement Area to provide ingress and egress for bicycle and pedestrian access from Fouts Road to the walking and bike trail labeled “Bike Path” on the Site Plan (such walking and bike trail is referred to as the “Trail”) and a non-exclusive right, privilege and easement over, upon, across, and through the Trail for recreational purposes limited to bicycling, walking and jogging.  The non-exclusive right, privilege and easement for use of the Trail for recreational purposes (limited to bicycling, walking and jogging) is referred to as the “Trail Easement”; and together with the Parking Easement, the “Easements”).  
(c)
The County reserves all right, title and interest in and to the Parking Area, the Parking Easement Area and the Trail for any and all purposes not inconsistent with the City’s use of the Parking Area, the Parking Easement Area and the Trail as expressly permitted herein.  No estate or interest in any portion of the Property is herein conveyed or granted to the City, other than the easements granted herein, subject to all terms and conditions of this Agreement.  The City shall not claim or declare any fee interest in and to the Parking Area, the Parking Easement Area and the Trail, and in the event of eminent domain proceedings or settlement pursuant thereto, the City shall make no claim against the award or compensation resulting from such event.
2.
Relocation and Reconfiguration.  At any time, after thirty (30) days’ prior notice, the County shall have the right to relocate or reconfigure the Parking Area, the Parking Easement Area and/or the Trail, and upon such relocation or reconfiguration, the parties hereto shall enter into an amendment to this Agreement whereby a revised Site Plan shall be attached to reflect of record the relocated or reconfigured Parking Area, the Parking Easement Area and/or the Trail, as the case may be.

3.
Use.  The City shall have access to Easements on the days and during the times other than on those days and at those times identified by the County as the Library’s hours of operation.  The use of the Parking Easement and the Trail Easement by the City must at all times be in compliance with all laws, ordinances, codes, rules and regulations of all governmental authorities having jurisdiction over the Property.  The City, in the exercise of its rights granted hereunder, shall not unreasonably interfere with any uses by the County, its agents, invitees, employees and tenants of the Property or any activities conducted thereon where such uses and activities are not inconsistent with the City’s use of the Parking Area, the Parking Easement Area and the Trail as expressly permitted herein.  

4.
City’s Repair Obligation.  In the event that the use of the Easements by the City, or any of its authorized users, causes damage to the Parking Area, the Parking Easement Area and/or the Trail, then the City, at its sole cost and expense, shall promptly perform any necessary maintenance, repair or replacement of the Parking Area, the Parking Easement Area and/or the Trail to repair the damage caused.  In the event that the City shall fail to perform its repair obligation as required hereunder, the County shall have all remedies against the City allowed at law or in equity, including, without limitation, pursuing legal action for breach of this Agreement.  

5.
Binding Effect.  The County and the City hereby declare and agree that the covenants and agreements of the respective parties and the easements granted herein by the County shall run with and be appurtenant to the title to the Property and shall be a burden upon and shall run with and bind title to the Property encumbered thereby.

6.
Notices.  All notices, demands or requests required or permitted to be given pursuant to this Agreement shall be in writing and shall be deemed to have been properly given or served and shall be effective either upon the second (2nd) business day after being deposited in the United States mail, postpaid and registered or certified with return receipt requested; or upon confirmed delivery, when sent by facsimile transmission or by private courier service for same day or overnight delivery.  The time period in which a response to any notice, demand or request must be given shall commence on the date of receipt by the addressee thereof.  Rejection or other refusal to accept delivery or inability to deliver because of changed address of which no notice has been given, shall constitute receipt of the notice, demand or request sent.  Any such notice, demand or request shall be sent to the respective addresses set forth below:

The County

Fulton County, Georgia

Facilities and Transportation Services Department

Central Library

One Margaret Mitchell Square

6th Floor

Atlanta, GA 30303

Attn: Director
With a copy to:
 SEQ CHAPTER \h \r 1Office of the Fulton County Attorney

141 Pryor Street

Suite 4038

Atlanta, GA.  30303
Attn: County Attorney
The City:

_________________________




_________________________




_________________________




_________________________




Attn:  ____________________




 SEQ CHAPTER \h \r 1

With a copy to:
City of Roswell

38 Hill Street, Suite 110

Roswell, GA 30075
Attn: City Attorney
By notice in accordance with the above to all parties shown above, the parties hereto may designate from time to time a change of address for all such notices.

7.
Successors and Assigns.  The easements contained herein shall run with title to the Property forever, and be binding upon and inure to the benefit of and be enforceable by the legal representatives, assigns and successors-in-title of the County and the City.  All obligations of the County and the City hereunder shall be binding upon their respective successors-in-title and assigns.

8.
Severability.  This Agreement is intended to be performed in accordance with, and only to the extent permitted by, all applicable laws, ordinances, rules, and regulations.  If any provision of this Agreement, or the application thereof to any person or circumstance, shall, for any reason and to any extent be invalid or unenforceable, the remainder of this Agreement and the application of such provision to other persons or circumstances shall not be affected thereby but rather shall be enforced to the greatest extent permitted by law.


9.
Additional Documents and Acts.  Each party hereto agrees to execute and deliver such additional documents and instruments and to perform such additional acts as may be necessary or appropriate to effectuate, carry out and perform all of the terms, provisions and conditions of this Agreement.


10.
Indemnity.  To the extent permitted by law, the City shall indemnify, defend and hold harmless the County from and against any claim, liability, damages, losses, costs and expenses (including, without limitation, reasonable attorneys’ fees and court costs) asserted against or incurred by the County, to the extent arising out of the exercise of the rights granted hereunder by the City or any of the City’s agents, employees, guests or invitees.  
11.
General Provisions.  This Agreement shall be governed in accordance with the laws of the State of Georgia.  This Agreement contains the sole and entire understanding and agreement between the County and the City with respect to the matters contained herein.  The paragraph headings in this Agreement are for convenience only and shall in no way define or limit the scope or contents of this Agreement, and shall not be considered in any construction or interpretation of this Agreement or any part thereof. This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, and all of which shall constitute one and the same agreement.  Time is of the essence of this Agreement.  This Agreement may be amended, modified or terminated only in writing, executed and acknowledged by the County and the City.

[SIGNATURES COMMENCE ON FOLLOWING PAGE]

IN WITNESS WHEREOF, the undersigned has executed this Agreement under seal as of the date first above written.

	Signed, sealed and delivered

in the presence of:

Unofficial Witness

Notary Public


(NOTARIAL SEAL)


	COUNTY:

FULTON COUNTY, GEORGIA, a political subdivision of the State of Georgia
By:






Chairman of the Board of Commissioners


Attest:________________________________

Fulton County Clerk

Date ________________________________

APPROVED AS TO FORM:
By: _________________________________

Office of Fulton County Attorney
Date:________________________________


	
	

	Signed, sealed and delivered

in the presence of:

Unofficial Witness

Notary Public


(NOTARIAL SEAL)


	CITY:

CITY OF ROSWELL, GEORGIA, a Georgia municipal corporation
By:





      Name:  

      Title:  




	
	

	
	


EXHIBIT “A”
Legal Description of

the Property 

ALL THAT TRACT OR PARCEL OF LAND lying and being in Land Lots 713, 714, 729 and 730 of the 1st District, 2nd Section, Fulton County, Georgia in the City of Roswell and being more particularly described as follows:  Beginning at a No. 4 rebar at the southwest corner of Holcomb Bridge Road (130’ R/W) and Fouts Road (60’ R/W) at the northwest end of a mitered corner; thence South 45 degrees 55 minutes 05 seconds East, 42.19 feet along the mitered corner to a No. 4 rebar; thence South 11 degrees 44 minutes 42 seconds West, 278.43 feet along the west R/W of Fouts Road to a point; thence along a curve to the left, an arc distance of 7.57 feet, said curve having a radius of 159.16 feet and being subtended by a chord of 7.57 feet at South 13 degrees 06 minutes 29 seconds West, to a No. 4 rebar; thence departing the R/W of Fouts Road South 89 degrees 34 minutes 52 seconds West, 350.97 feet to a No. 4 rebar; thence North 00 degrees 35 minutes 16 seconds East, 357.39 feet to a No. 4 rebar on the south R/W of Holcomb Bridge Road; thence South 83 degrees 05 minutes 32 seconds East, 378.13 feet along the south R/W of Holcomb Bridge Road to Point of Beginning, containing 2.90 acres.
EXHIBIT “B”

Attach Site Plan
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